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rrrojft % (5) w nftr?r srfa ffafan- wfat wtt Sprr tfafffRr ftfa % nTfasr Ffa f wr tfT 
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ETfT: tT'«rf«nff * tWPF fSTtr 3 ffa Tt vft ^rT WB^iT % ffa( HT tft Vtf "PTW TO 1 

^ e>J fa< *T ^ft ffal t wt T fafahnT WTfa =FT JTf StmtlR f t WT | fa 3?fa TW ^T^TIT %fvTtr F?tf 
h i)'T'-r) mx 11 ! nr fat £ ; 

3TFT: Vi?{, ffafafT WntpT ^FfT STfaffaHT nft OTTT 10-'P % ^ Ht% WHTJft % 

( 4 ) ir whrii nit ms £ fast ^fr % in fast Tm jm tt^t ^ Fit f^rptirtn wit ftrtrR 

'rfttrr ^ ^ fspr stt^vt <t ?rrttur ^trfbr ^ #t ^iFfsr ^ f^rdifd *rtf«rfT 

T' I ^ ■- 


2606 GI/98—l 


( 323 ) 



324 THE GAZETTE 

OF INDIA : OCTOBER 

10, 1998/ASVINA 18, 1920 

[Fart IT— Sec. 3 (iii) ] 


m 

■toft 


%. ft, fftETEE et fm-m 
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Wk TIT 

Pee'Ne E?ft TFT E'Eftf 

EE ETE Slftr EET 

PETftET EE EETE 
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4 
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i. ftEpr famE - eet % 
f^rq eter^t fEftNft, 

1998 

2-— 

fEETEEWT fftarfEE-^E 

aftf!EE ftEEEf, 
EET-TraTETf'ETT 
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11. sr<yrT faaK *rm % 
fTq mer.T’ir ffrsfafT, 
1998 


28—srcWTJR 

faOTraw war 

28—fcwn'jc (sr.w.^rr.) 

f’TsrmwT 


«ft ^fTnr (arjfSRr ), 

ffUT-fcpfftRrrcft, 

Tt. 4 ®rrai—farpr 
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414 JigcrJi Wr^TlTT, 

'ft. ^nr-ir^rwr, 
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ELECTION COMMISSION QFiINDIA 
ORDER 

New Delhi, the 7th September, 1998 

O.N. 103.—Whereas the Election Commission is satisfied that each of the contesting candidate specified 
in column (4) of the Table below, at, the election specified in column (2), held from the constituency specified, in 
column (3) against his name has failed to lodge an account of his election expenses/failed to lodge an account in the 
manner as required by the Representation of the People Act, 1951 and Rules and Orders made thereunder as shown 
in column (5) of the said Table; and 

Whereas, the said candidates have not furnished any reason or explanation for the said failure even after due 
notice and the Election Commission is thus satisfied that they have no good reason or any justification for the 
said failure; 

Now, therefore, in pursuance of“Section 10A Of the said Act, the Election Commission hereby declares the 
persons specified in column (4) of the Table below to be disqualified for being chosen as, and for being, a member 
of either House of the Parliament or of the Legislative Assembly or Legislative Council of a State or Union Terri¬ 
tory for a period of three years from the date of this order. 



TABLE 

— 

SI. Particulars of election 

No. 

No. & Name of 
constituency 

Name & Address of contesting 
candidate 

Reason for disqualifi¬ 
cation 

- 1 2 

3 

4 

5 

1. General Election to Tripura 
Legislative Assembly, 1998. 

2-Mohanpur 

Assembly 

Constituency 

Sh. Bijoy Deb.Barma, 

Vill.—Kalagachia, 

P,0.—Kalagachia T.E., 

P.S.—Sidhai, 

Tripuraf(West). 

Failed to lodge any 
account of election 
expenses. 

2. -do- 

10-Majlishpur 

Assembly 

Constituency. 

Sh. Madhu Sudhan Dev Barma, 
VilL—Gachhia Para, 

P.S,—Jiramia, 

Dist.—West Tripura, 

Tripura* 

-do- 

3. -do- 

13-Pratapgarh (SC) 

Assembly 

Constituency 

Sh. Kali Kishore Das, 

Vill.—Uttar Jogendranagar, 
(Adarsha Colony), 

P.0,—Jogendranagar, 

Agartala. 

-do* 
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1 

2 

3 

4 


5 

4, General Elec Jon to Tripura 18-Charilatn (ST) 
Legislative Assembly, 1998. Assembly 

Contituency 

Smt. Ranita Sangma, 

Vill.—Basudebpara, 

Kamalpur, 

North Tripura. 

Failed to lodge account 
of election expenses. 

5. 

-do- 

20-Nalchar (SC) 

Assembly 

Constituency 

Sh. Subrata Sarkar, 

Purba Laxmi Bill, 

Bishalgarh, 

Tripura. 


-do- 

6. 

-do- 

21-Sonamura 

Assembly 

Constituency 

Sh. Swapan Chandra Saha, 
Vill-Dhaliai, Sonamura, 
Tripura. 


-do- 

7. 

-do- 

24-Khowai 

Assembly 

Constituency 

Sh. Krishna Dhan Pal, 

Vill,—Masterpara, (Jambura), 
P.O.—Khowai Court, 

Tripura. 


-do- 

t. 

-do- 

-do- 

Sh. Arun Kumar Paul, 

Vill.—Barabil, [ 

P.O.—Singbicherra, 

Khowai, 

Tripura (West).' 


-do- 

9 . 

-do- 

-do- 

Sh. Girindra Namasudra, 

Vill.—Purba Singhicherra, 
P.O.—Bachaibari, Khowai, 
Tripura (West) 


-do- 

IB. 

-de- 

25-Asharambari 
(ST) Assembly 
Constituency 

Sh. tjmesh Barma, 

Vill.—Biswamani, Akhrabari, 
P.O.—Gopalnagar, 

P.S.—Khowai, 

Tripura, 


-do- 

11. 

-d«- 

26-Pramodnagar 

Assembly 

Constituency 

Sh. Bahuroy (Bahu Chandra) 
Deb Barma, 

Vill.—Seoratali, 

P.O. & P.S.—Khowai, 
Tripura. 


-do- 


-de- 

-28-Krishnapur (ST) Sh. Namajoy Reang, 
Assembly Vill,—Masurai Chawpara, 

Constituency P.O.—Kamalachetra, 

P.S.—Ambassa, 

Tripura. 


-do- 





K. 

[No. 76/TP/98] 
By order, 
R. PRASAD, Secy.’ 




[ftfII—wit 3 (Hi)] 

FTfar 

F f ffafa, 7 faF*?T, 1998 

ft.f. 104 .—ff: ffafaF snfaF ft fftftf fa 
fft | fa fa fafas f?? Tim, wiw, —Ferrer - 

FFT, iTFTFF t ff(FfaF Ffa FFT n^T F'fFfa F 
FTTFTT, 1998 F §F FFTFF ffatF FFf % FraiTF 
ffafaF % faF 48 -'fFF[fa( ! F.F.FT. ) ffaTFFFT 
f^r wf f Iff^f fft «n, Ffa FfafaftF? 

fa tlpH?F , 1951 FFT FF% fat? FFTF ’it ffafa 
% FtftF Ffa ffafaF-aFFt ?F faf fa far FlfaF 
5< fa if '-9 *i T^ far 

ff: , fa fft tpft t ftfft f^ftIff 

FT% FT fa FFF FFFWrlT % faF faf FTTF FT 
■HfaF TF F?ff f?FT $ far FTfa? F? Ff FFTFTF 
ft FFT t fa FF? FFFiFFT % faF FF% FTF Fit 
M 9 T'^rl ntT^l FT Ff 1fa P°l rM F?ff 

FF: FF, FF? FfafFFF fa FTTT 1 OFT % FFFTF 
F fafarFF FTFtF ?F% STTT Ff FtFFT FTTFT % fa 
FFF fa FfFFT TTFT fa far? % fafa fa FFF 

% FT fafa TTF?/far TT5F SSTF fa fatJTFFFT FT 
ffartF MpCF F % FFFT FPt Ffa ffa % fat 

^F FTifa fa FRfa % faF Ft fa FFFTFpF % 
faF farffF FtffaT FRFT $ I 

[F. 7 6/fan./9 8] 
srrfar F, 
%.FTT. FFTF, FfaF 

ORDER 

New Delhi, the 7th September, 1998 

O.N, 104.—Whereas, the Election Commission is thus 
satisfied that :— 

Shri Anindra Ch, Rabha 
Shyamnagar, 

P.O. Shyamnagar, 

Meghalaya. 

A cOntestifig candidate for the general election to the 
Meghalaya Legislative Assembly held in February, 1998 
from 48‘Phulbari (ST) Assemly constituency, has failed to 
lodge his account of flection expenses in the manner re¬ 
quired by the Representation of the People Act, 1951 and 
Rules and orders made thereunder ; and 


Whereas, Shri Anindra Ch. Rabha, has not furnished 
any reason or explanation for the said failure even after due 
notice and the Commission is thus satisfied that he has no 
good reason or justification for the said failure ; 


Now, therefore, in pursuance of Section 10-A of the 
Representation of the People Act, 1951, the Election Com- 
mission hereby declares the said Shri Anindra Ch. Rabha 
to be disqualified for being chosen as, and for being, a 
member of either House of the Parliament or of the Legis¬ 
lative Assembly or Legislative Council of a State or Union 
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Territory for a period of three years from the date of this 
order. 

[No. 76/MEG/ 981 
By order, 
K. R, PRASAD, Secy. 

FTfar 

F^ffafa, 7 fFFf?T. 199 8 

FT.F. 10 5. —FF: FTTF fFF?FF FTFtF F? FFTFTF 
fa FFT % fa TlfatF TFTF 3TF ffafa F. 7 J fafa 

ftf (f.ft.) fffTf ffarfaF stf F i99sF jtt 
F fa FFT % FTFTFF PffThF F fFFRF FtF Ffa 
FTFFf Ft FFTF 48 50, TFSFTT, -falFFTF, 

■fa fFfat F Ffa FfafFftRF FfafaFF , 19 51 Ffa 

FF% FFtF FF1F FF fFFFt 37TT FFT FfaSTF FFF 

fFFfaF ®FFf FF FTfa Ft fa?T FTfaF Frfa F 

FFFtF 

FF: FFF F«T«ff F FTF'F fFFT fFF FtF 
FT Ft FFFiFclT % faF FT Ft Ftf FFFF FFFT 
FTEffaTF 1 Fgt faFT t FT FF% STTT fFFT FFT 
FVFfa^F FT, Ffa Ftt ft, faFTT FTTF % FTFRT 

fFFfaF FTFTF FF Ff FFTF1F Ft FFT | fa FF% 

FIF iFd FFFFTFT % faF Ffa FFfaf "M <. u l FT 
'FTOtPFTFT F^t £ I 

FF: FF, fafaFF FTFtF FFF FfafaFF F?t 

FT^T 10-F % F^FTFT F «ft ^Ft FFT? Fit far? 
% fafa fa F?F FT fafa TTFF/WF far TTFF fa 
ffa-TTF FFT FFFT faFTF FfTF? FF FFFT FF FT^T 
far ffa % faF W FffaT fa FPfaF F faF fa- 
fa FTFTTfF % faF FFF3TTT faTffa fafFFFTFT |l 

[F . 76/ffafa/Ffa.F./48( l)] 
FTfaT F, 
% . FTT. FFT?, Fffa 

ORDER 

New Delhi, the 7th September, 1993 

Q,N. 105.—Whereas the Election Commission is satisfied 
that Shri Durga Prasad, 4850, Reghar Pura, Karol Bagh, 
New Delhi a contesting candidate at the General Election 
to the House of People held in 1998 from 7 : Karol Bagh 
(SC) Parliamentary Constituency in National Capital Territory 
of Delhi has failed to lodge any account of his election 
expenses as required by the Representation of People Act, 
1951 and the rules made thereunder ; 

And whereas, the said candidate has either not furnished 
any reason or explanation for the said failure even after 
due notice of the Election Commission, after considering 
the representation made by him, if any, the Election Com¬ 
mission is satisfied that he has no good reason or justification 
for the said failure ; 

Now, therefore, in pursuance of Section 10-A of the said 
Act, the Election Commission hereby declares the said Sh 
Durga Prasad to be disqualified for being chosen as, a 
for being, a member of either House of the Parliam 
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or of the Legislative Assembly or - Legislative Council of a 
State Union Territory for a period of three years from the 
date of this order, 

[No. 76'DL-HP/98(UJ 
By order, 
K. R. PRASAD, Secy. 


25ferRfT, 1998 

SIT.51, 106 .—STPT^r, 
itrMWT, 1951 ( 1951 W 43) ETT^T 106 

% 2 2 -^frrr fMtir it ?t>p 

etat % fair sft 3ft ’otwtts' % 

farfcrc sft srrtff fsrcffjr rftrarpr 

qparfoqr gi^r trif<a^ *V*r£ 1996 ^ft *r. 1 
tt 5t^T5r«fTT ’prrra' «3TPTT5PT % gtfrer 

18-6-97 % JfVrf?RT *RcTT | I 

(fjpfa/mtsr srftrg^TT % t 

OT9T ^ ) 

[tf. 82/sipr—5ft.*T./( l/96)/98] 

strut it, 

3T557T %. , j , 3fRt J JTfirnr 


New Delh, the 25th September, 1998 

O.N. 106*—lh pursuance of Section 106 of the Rep¬ 
resentation of the People Act, 1951 (43 of 1951), the 
Election Commission hereby publishes the judgpnent dated 
18-6-97 ©f the High Court of Gujarat at Ahmedabad in 
Election Petition No. 1 of 1996 filed by Shri Jitcndra 
Ratilal Shukhadia challenging the election of Shn Satyajit 
Singh; D. Gaekwad to the House of the People from 22-Baroda 
Parliamentary Constituency. 


IN THE HIGH COURT OF GUJARAT AT AHMEDABAD 
ELECTION PETITION NO. 1 of 1996 

1. Jitendra 1 Ratilal Shnkadia 

E-710, Kunj Resi Kam Plaza, 

Palace Road, Vadodara ..Petitioner 

Versus 

1. t Kattchanbhui Shanabbai Rana 

5-E Shri Hari Sidha Vatika 
Society, Gorva Refinery Road 
Vadodara 

2. Gaekwad Satyajitsinh Dilipsinh 
‘Chitrakut Bunglow' Opp. Polo 
Ground, Beside Lai Bhavan, 

Vadodara 

3. Gandotra £, M. 

5, Mahavir Colony 
Sindhavai Mata Road, 

Vadodara 

4. Jagdieh Singh Gambhir Singh Chauhan 
A-54, Jay Ambe Society 

Opp. Gorva Workshop, Sfibhappura 
Vadodara 

5. Jadhav Arun Kadfiram 
Dilaram Bungalows, Alkapuri, 

Vadodara 


[Part Ii—S ec- 3 (iii) ] 


6. S. L. Patel 

11/610, Shakti Nagar 
Gujarat Housing Board, 

Gorva Road, Vadlodara 

7. Patel Kamleshbhai Ramanbhai 
Untia Mcdhad) P.O. Gosindra, 
Vadodara 

8. Patel Natvarlal Lalbhai 
B-9, Parimal Society No. 3 
Nr. Sayajipark Bus Stand, 

Ajwn Road, Vadodara 

9. Patel Pravinchandra MangalBhai 
Hanuman Falja. Juna Bazar 
(Sarbhanwala) AAUPO-Karjan, 
Vadodara 

10. Patel Vithalbhai Rashibhai 
(Latipurawala), Latipura 
Padra Vadodara 

11. Piyushbhai Lalaiibhai Vaghela 
Laxmipurom Apartment, 

Block No. C-17, 4th Floor, 

Shri Ali Shankracharya Marg 
Vadodara 

12. Madhubhai SliriVaslav 
13-A Prabhat Society 
Waghodia Road, Vadodara 

13. Maruti Sudamji Maharaj 
HiraStmkti Mata’s Temple. 

Kidvari Nagar Society Varasia 
Vadodara 

14. Mukeshbhai Chandulnl Patel 
Hati Polo, Rajmahal Road, 

Vadodara 

15. Meghv&ni Laxmanbhai Roopchand 
B-34, Rupal Society, Varasia 
Vadodara-6 

16. Modi Daxesh Chandrakatbhai 
17, State Bank Society 
Karclibhaug, Vadodara-18 

17. Mohanlal Patel 
Pushpakunj, Kabir Mandir, 

Hari Miya’s Sara Baranpura, 

Vadodara 

18. Ramanbhai Dhurabhai Patel 
Dolatpura, P.O. Vnnkaneda, Savli 
Vadodara 

19. Varma Vikrnmsinh Laxmichand 
18-B, Munek Park Society, 

V.LP. Road, Kamelibaufl, 

Vadodara 

20. Vyas Amit 

At 12, Prntapkuni Society, 

Karnelbaug, Vadodara 

21. Vyas Prafullchandra Jayendra Kumar 
Sardar Bazar Road, Thakkar 
Nivas, 3rd Floor, Fatehgani, 

Vadodara 

22. Sardar Ranjitsinh Ariunsinh 

Harish Petrol Pump B/LL Chandroday 
Society Sara swat i Auto Garage, 
Vadodara 

23. Saroj Ramnallash Ramnareshbhai 
101, Shri Kishan App. No. 2, 

Opp. Kothi Police Parade Ground 
iRaopura, Vadodara 

24. Sindhu Ranjitsinh, Babubhai 
Post Vadu, Padra 
Vadodara 
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25. Subhanginiraje Ranjitsinh Gaekwad 
Laxmi Vilas Palace 

Vadodara 

26. Hansh Madhukar Jamdar 
Wadi, Khedkar Falla 
Vadodara 

. .Respondents 

CORAM ; Mr. Justice H. R. Shelat 
pate of Decision : 18-6-1997 
ORAL Judgement 

IN THE HIGH COURT OF .GUJARAT AT AHMEDABAD 
Election Petition No. 1 of 1996 

Tor Approval and Signature : 

- Hon’blc Mr. Justice H. R. Shelat 

1. Whether Reporters of Local Papers may be Yes 
allowed to see the judgements •? 

2. To be referred to the Reporters or not ? No 

3. Whether their Lordships wish to see (he fair No 

copy of the judgement ? 

4. Whether this case involves a substantial No 
question of law as to the interpretation of 

the Const it ution of India, 1950 of any Order 
mad*. thereunder ? 

5. Whether it is to be circulated to the Civil No 
Judge ? 

Jitcndra Ratilal Sukliadia ..Petitioner 

versus 

Ranch anbhai Shanabhai Ran a and 25 others .. Opponents 
APPEARANCE : 

Mr. S. B. Vakil, Advocate —for the Petitioner, 

Served by DS—for Respondents No. 1, 3, 4, 5, 6, 
7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 

17, 18, 19, 20, 21, 22, 23, 24, 25, 26 

Mr. Tushar Melffa with Mr. M. K Vakhariu—for 
Respondent No. 2 

CORAM : Mr. Justice H, R Shelat 
Date of decision : 18th June, 1997 

ORAL JUDGEMENT 

By this petition, the petitioner after being defeated at 
the Lok Sabha (House of People election, held in the month 
of May 1996, from 22-Bftmda Parliamentary Constituency, 
by a narrow margin of 17 votes only, has called the election 
of that constituency in question. Jn order to appreciate the 
rival contentions, the petitioner’s case in brief may be 
stated. 

2. As the term of the House -of People (Lok Sabha) 
was to be over and fresh election thereof was to be held, 
necessary notification was issued under Section 14 of the 
Representation of People’s Act (for short the ROPA) on 
22nd March 1996. For the different constituencies the 
dates for filina the nomination forms, scrutiny, withdrawal 
thereof as well as polling day were fixed. So far as 22- 
Baroda Parliamentary Constituency is concerned, 3rd April 
1996 was the last date for submission of the nomination 
forms, and the date of scrutiny was 4th April 1996. The 
last day for withdrawal of the nomination paper was 6lh 
April 1996. The polling was to be held on 2nd May 1996. 
The petitioner sponsored bv Bharatiya Jar.nta Party, the 
respondent No. 2 sponsored by the Congress Party, and 
respondents No. 1 and 3 to 26 filed their nomination forms 
so as to contest the election from 22-Borada Parliamentary 
Constituency. As notified on 2nd May 1996, the polling 
was held for the constituency, and not all the 1396167 but 


437226 voters evercined their franchise. On 8th May 1996 
and 9th May, 1996 the counting work was taken on hand 
and on 10th May 1996 at 00-30 hours the result was declared. 
The respondent No. 2 secured 131248 votes, while the 
petitioner secured 131231 votes. Rest of the candidates 
were lagging far behind. The Returning Officer then declared 
(he respondent No. 2 elected by a margin of 17 votes. 
The petitioner found that there were serious illegalities and 
irregularities in the counting of votes. At the time of countr 
ing, in counting halls or rooms necessary arrangements 
to check overcrowding and facilitating the agents of the 
candidates to smoothly and conveniently oversee and super¬ 
vise were not made. No one could see whether counting 
was being correctly made and decisions taken were right. 
Even there was no raised platform for the Returning Officer. 
The constituency for the Lok Sabha election was consisting 
of 7 segments, viz., 7 Vidhan Sabha (Legislative Assembly) 
constituencies Nos, 146 to 152, one of which was Sayajguni 
Constituency. The counting of that constituency was carried 
out in' Rooms Nos. 33 and 35 of the Polytechnic College, 
Maharaja Sayajirao University, Sha&tri Bridge Baroda, In 
room No, 33, 12 tables were placed while in room No. 35, 
20 tables were kept. Both the rooms wore very small and 
there were in each room more than 200 persons namely 
counting staff, RtXurning Officers, polke staff, agents of 
all the candidates ©to. The agents were kept at a distance 
of 3 ft. on the other side of mosquito’s net. The counting 
process was simultaneous and too fast to enable the agents 
to verify, or check or judge qr discern. The ballot papers 
were gathered into different bunches each of 25 ballot but 
numbers of ballot papers in each bunch was not beyond 
doubt. From some segments, when ballot papers were 
actually counted, more or less ballot papers than total 
numbers of polling were found. Certain ballot papers were 
not stamped or signed on the back, but they were not treated 
invalid. The possibility of rigging could not be ruled out. 
The result sheets and consolidated rceuBf-sheets were prepared 
and wero.Ted into the computer but printout was not taken 
out-, and so it was not possible to verify. The petitioner 
could see discrepancies in the figures he received from his 
agents and those declared by the Returning Officer. The 
Returning Officer granted time upto 2.30 p.m., but it was 
too short to make the application setting out therein exhaus¬ 
tively and elaborately the grounds for recounting. However, 
the petitioner and his agents submitted the application on 
9-5-96 at 2.30 p.m. For recounting. The Returning Officer 
asked to substantiate, but it was not possible at that time 
to call all of his agents, tew could be produced before him, 
but the Returning Officer did not record their statements 
and rejected the application. He then did not wait though 
requested to, till the Election Commissioner, who was moved 
for issuance of necessary order, informed him or the peti¬ 
tioner, hut the Returning Officer at 00,30 hours on 10-5-96 
declared the result. There were thus material irregularities 
and illegalities in counting of votes and so the result of 
the election was materially effected. In fact, the petitioner 
received more valid votes than the respondent No. 2, his 
nearest rival, but due to faulty counting he lost, and respon¬ 
dent No. 2 was declared elected^ Alleging such facts in 
the petition, the petitioner has prayed for, setting aside 
the decision of Returning Officer refusing 1o grant recounting, 
ordering to recount and declare the Result, quashing the 
order of Returning Officer declaring respondent No. 2 duly 
elected and further declaration that election of respondent 
No. 2 is void, while he has been duly elected. The petitioner 
has also prayed for other consequential and allied reliefs. 

3. The respondent No. 2—the returned candidate filed his 
written statement at Exh, 21 denying every allegation speci¬ 
fically and submitting 'further that entire election process in 
wider term was carried' out strictlv as per law and procedure; 
no mistake was made. The entire process suffers from noi 
infirmitv. After being defeated, the petitioner came out with 
no^ onlv viuuie and general but afterthought case also. The 
respondent Nos. 27 to 32 were neither necessary nor proper 
mrlies. The conies supplied were not correct and romplete. 
Tine conics of V fl kHlatnama, video-cassette, compendium etc., 
not supplied. Material facts about faulty counting or 
rm *in* were not specifically with details stated. The copy 
the list of documents filed was not given. The verification 
of 1 he rhr,dines wn*; defective. The fnc^ consisting cause 
of I'flion oucht to have beep pleaded. During the process 
of election at no stage protest was lodred or objection was 
rmsed. He at last urged to dismiss the petition with costs 
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4. The respondent No. 8 filed his written statement Exh. 
27. He has denied evefy allegation and has urged to dismiss 
the petition. In short* he has raised the same pleas, already 
raised by the respondent No, 2, 

5. Raising likewise pleas in short in written statement, Exh. 
23 to those of respondent No, 2, the resondent No, 14 has 
also denied every allegation and urged to dismiss the petition. 

6. The Election Commission of India, Returning Officer, 
District Treasury Officer and Sub-Treasury Officers were ini¬ 
tially joined as respondent Nos. 27 to 32. Passing necessary 
order below the application (Exh. 29), they are deleted. 

7. Rest of the respondents have not filed any written state¬ 
ment and have thought it wise to sit on the fence. 

8. Tn view of such rival pleadings of the parties, following 
issues are framed at Exh. 31 : 

1. Whether the petition is hit by Section 86 off the 

Representation of Peoples’ Act, 1951, owing to non- 
compliance of the provisions of Section 81, 82 and 
83 of the Act ? 

2. Whether the petition is hit by Section 100 or 101 

of the Representation of Peoples’ Act, 1951, for 
not pleading: the grounds specified therein ? 

3. Whether the petition is bad for misjoinder of any of 

the respondent Nos. 27 to 32 ? I'f yes— 

4. What is its effect ? 

5. Whether the petition is liable to be dismissed on the 

ground that it was not accompanied with 32 copies 
of the petition, petition was not attested as true 
copy under the signature of the petitioner, and omis¬ 
sion to furnish the complete and true copy as well 
as the copy of the Video Cassette and non-service 
of the instructions and the Compendium issued by 
the Election Commissioner ? 

6. Whether the petitioner is entitled to recounting of 

votes on the grounds pleaded ? 

7. Whether J respondent No. 2 is entitled 1 to recrimination 

in case of counting? 

8. Whether the petitoner is entitled to any of the reliefs 

claimed ? 

9. What Order ?” 

9. Afler the above issues were framed, the respondent No. 
2 filed (he application (Exh. 32) and urged to treat certain 
issues preliminary and try the same first as the petition was 
not tenable in law. Necessary o/der wa*s passed on 20-12-96. 
Issue Nos. 1 and 2 were then ordered to be treated 1 as preli¬ 
minary issues and tried first. The respondent No. 2 also 
urged to rciect the petition under Order 7, Rule 11, Civil 
Procedure Code as no cause of action was disclosed for want 
of necessary facts. 

10. The petitioner has challenged the election on the 
ground of faulty counting of votes alleging that osving to 
serious illegalities and irregularities in counting of votes he 
lost and respondent No. 2 came to be elected. The respon¬ 
dent No 2 has assailed the petition contending that though 
election is called in question the petition is not presented in 
accordance with law. The petitioner failed to comply with 
the provisions of the ROPA, and because of non-comulianee 
the petition suffers from inherent defects. Consequently it is 
liable to be summarily disposed of without trial on merits. 
Mr. Vakil aria, the learned adovacte representing the respon¬ 
dent, No. 2 has then pointed out what were the inherent 
defects making the petition a torpid, vapid, and a dead-wood. 
Suffice it to sav at this stage that the petitioner’s learned 
advocate has endeavoured to show that there i$ neither defect 
or deficinecy. and respondent’s shrewd attempt to encumber 
and throttle the petition at the threshold by carping is required 
to be frowned upon, 

IT Before I proceed to dissect the merit* of the rival con¬ 
tentions, it is necessary to bear in mind the cardinal principles. 
The election of a successful candidate is not to be interfered 
with lightly and the verdict of the people-electorate upset, 


not even on the ground that the petitioner lost by a narrow 
margin of votes. When election of Rajya Sabha, Lot Sabha 
or Vidhnn Sabha or the President or Vice-President is chal¬ 
lenged, one should not miss to note that the ROPA is a 
complete Code in itself for challenging the election, and the 
same can be challenged only in the manner provided for by 
the ROPA. Hence, the provision of the ROPA and Rules 
made thereunder are required to be strictly observed because 
the election contest is not an action at law or a suit in equity, 
but it is a purely statutory proceedings unknown to the com¬ 
mon law. The pleadings are therefore to be strictly viewed 
and not liberally. For such view a reference of a decison 
in the case of Anm Kumar Bose vs. Mohd. Eurkhan Ansari 
and Others (1984) 1 SSC 91 may be made. The relevant 
provisions of the ROPA sought to he invoked may be quoted 
first: 

‘‘Sec. 86. Trial of election petitions.—(1) The High Court 
shall dismiss an election petition which docs not 
comply with the provisions of Section 81 or S^ption 
82 or Section 117T 


Explanation. 

—xxx 

xxx 

xxx 

xxx 

(2) 

xxx 

xxx 

xxx 

xxx 

(3) 

xxx 

xxx 

xxx 

xxx 

(4) 

xxx 

xxx 

xxx 

xxx 

(5) 

xxx 

xxx 

xxx 

xxx 

(6) 

xxx 

xxx 

xxx 

xxx 

(7) 

xxx 

xxx 

xxx 

xxx 


Sec. 81. Presentation of petitions.(l) An election peti¬ 
tion calling in question any election may be present¬ 
ed on one or more of the grounds specified in sub¬ 
section (1) of Section 100 and. Section 101 to the 
High Court by any candidate at such election or any 
elector within forty-five davs from, but not earlier 
than the date of election of the returned candidate 
Or if there are more than one returned candidate at 
the election and dates of their election are different, 
the later of those two dates. 

Explanation.—xxx xxx xxx xxx 

(2) [Omitted]. ' 

(3) “Every election petition shall be accompanied 

bv as many copies thereof as there are resondents 
mentioned in the petition and every such copy shall 
be attested by the petitioner under his own signature 
to be a true copy of the petition”. 

Sec. 82.—Parties to the petition.— 

(Not relevant in this case). 

Sec, 83. Contents of petition.—(1) An election petition— 

(a) shall contain a concise statement of the material 

facts on which the petitioner relics ; 

(b) ?ffiall set forth full particulars of any corrupt prac¬ 

tice that the petitioner alleges, including as full 
a statement as possible of the names of the parties 
alleged to have committed such corrupt practice 
and the date and nlace of the commission of each 
such practice ; and 

(c) shall be signed bv the petitioner and verified in 
the manner laid down in the Code of Civil 
Procedure, J908 (5 of 1908) for the verification 
of pleadings : 

Section 100 Grounds for declaring election to be void.— 
(1) Subject to the provisions of sub-scction (2) if the High 
Couit is of opinion— 

(a) that on (he date of his election a returned candidate 
was uo< qualified or w*is disqualified, to be chosen 
to fi(I the scat under the Constitution or this Act 
or the Government of Union Territories Act, 1963 
(20 of 1963) ; or 

(b) that nnv corrupt practice has been committed by 
a returned candidate or his election agent or by 



331 


nrvT inm ; iu, jtttys/jjrffcHifMBzo 


[nm 11-^r 3 (iiij) 


any other person with the consent of a relumed 
candidate or hi? election agent ; or 

(c) that any nominalizm has been improperly rejected ; 
or 

(d) that the remit of the election, in so far as it con¬ 
cerns a returned candidate, ha? been materially 
aftected^- 

(i) by the improper acceptance o f any nomination, 
or 

(ii) by any corrupt practice committed in the interests 
oi lhe returned candidate by an agent other than 

his election agent, or 

(iii) by the improper rcceptioiL, refusal or rejection 

of any vote or the reception of any vote which 
i? void, or 

(iv) by any non-compliance with the provisions of 
the Constitution or of this Act or of any rules 
or orders made under this Act, 

the High Court shall declare the election of the returned 
candi&te to be void- 

(2) If in the opinion of the High Court, a returned candi¬ 
date has been guilty by on agent, other than his election 
agent, of any corrupt practice but the High Court is satis¬ 
fied— 


(a) 

xxx 

xxx 

xxx 

(b) 

xxx 

xxx 

xxx 

(c) 

xxx 

xxx 

xxrt 

(<n 

xxx 

xxx 

xxx 


then the High Court may decide that the election 
of the returned candidate is not void. 

Section 101. Orounds for which a candidate other than 
the returned candidate may be declared to have been elected— 

If any person who has lodged a petition has, in addition 
to calling in’question the election of the returned candidate, 
claimed a declaration that be himself or any other candidate 
has been duly elected and the High Court is of opinion— 

(a) that in fact the petitioner or such other candidate 
received a majority of the valid votes ; or 

(b) that but for the voles obtained by the returned 
candidate by corrupt practices the petitioner or 
such other candidate would have obtained a majority 
of the valid vorea. 

the High Court shall after declaring the election; of the 
returned candidate to be void declare the petitioner or such 
other candidate, as the case may bs, to have been duly 
elected. 

It may be noted that Section 86 (1) Is not attracted if 
there is non-compliance of Section 83 of the ROPA and 
«o on the ground of non-compliance of Section 83, the 
petition u/s. 86 of the ROPA cannot be dismissed. Ihe 
Supreme Court has, in the case of Manohar JosJii Vs. Nitin 
Rhaurao Patil (1996) 1 SCC 169, held that Section 86 being 
in the nature of a penal provision, the same has to be 
construed strictly confined to its plain language. Section 
86 empowers the High Court to dismiss an election petition 
at the threshold if it does not comply with the provision 
o f Seci'on 81 or Section 82 or Section 117 of the ROPA. 
The patent defect? evident on n bare examination of the 
election petition as presented are to be considered. If the 
ground of non-compliance of Section 83 ig considered to 
be the croucd envisaged by Section 86 it would amount to 
misreading Section 86, It may however be noted that in 
the case of Lalit Kishorc Chaturvedi vs. Jnedish Prasad 
Thadn 1990 Supp. SCC 248 AIR 1990 S.C. 1731, it is made 
clear that even if there is no mention about Section 83 in 
Section 86. Order 7 Rule 11, Civil Procedure Code can 
be applied to dismiss Ihe petition rot disclosing a cause 
of action. For the present, therefore, T will confine to 
Sf^ f: on 86m and Section 81 of the ROPA. Whffe dealing 
*ith 1h * rival submissions on Order 7 Rule 11, Civil Proce¬ 
dure Code, requirements of Section 83 can be taken into 
account 

7606 GI/98—2 


12, How the petition is required to be thrown o(f at 
the initial stage pointed out by Mr. Vahharia, the learned 
advocate for the respondent No, 2, keeping Section 81, 
Section 100( 1) (d) (iii) and (iv) and 101 of the ROPA in 
mind. It is important first to bear in mind the pronounce¬ 
ments of the Apex Court making the law clear. From 
different decisions, relevant observations or portions in full 
being of considerable sigpjflcance may be extracted for 
meritorious consideration. In the case of Sntya Nnrain Vs. 
Dhujn Ram apd Others AIR 1974 S.C. 1185, it is held : 

Section 81(3) is mandatory and non-compliance with 
it results in dismissal of the election petition.*’ 

XXX XXX XXX XXX 

‘The pight to challenge an electioa Is u special right 
conferred under * self-contained special law and 
the court will have tc seek answer to the questions 
raised within the four comers of the Act and the 
powers of the court are circumicribed by its provi¬ 
sions. An election petition cannot be equated with 
a plaint ip a civil puit." 

"The purpose of enclosing the copies of the election 
petition for all the respondents is to enable quick 
despatch of the notice with the contents of the 
allegation? for service on the respondent or respon¬ 
dents so that th?re is no delay in the trial at this 
very initial stage when the election petition is 
presented. If there is any halt or arrest in progress 
of the case, the object of the Act will be completely 
frustrated. The first part of Section 81(3) is 
therefore, a peremptory provision and total non- 
compliance with the same will entul dismissal of 
the election petition.” 

"In the absence of any provisions under the Act or 
the rules made 'hereunder, the High Court Rules 
cannot confer upon ihe Registrar pr the Deputy 
Registrar any pow^r to permit correction or removal 
of defects in up election petition presented in Ihe 
High Court beyond the period of limitation provided 
for under the Act.” 


What is held in the caw of M. Karunanldhi v. H. V. 

Honda and Others, etc., AIR 1983 S.C 556, is that :— 

"In an election petition it was averred that the returned 
candidate was utility of corrupt practice under sub¬ 
section (6) of Section 123 of the Act by incurring 
or authoring expenditure in contravention of Section 
77. Jt was alleged that he had failed to disclose 
certain items of expenditure in his statement of 
election expenses filed by him ir connection with 
the election. The nidation related to an expendi¬ 
ture of about Rs 50.000 in electing fancy banners 
throughout tho constituency and it was alleged 
that there were such fancy banners about 50 in 
number, the cost of each banner being not less 
than Rs. 1,000. It was averred that a photograph 
of one such banner was filed along wilh the petition. 
Though tin? petitioner had filed with the election 
petition a photograph of one such banner, a copy 
of the photograph al.j not amimod io the copy 
of the pelitnn furnished to the returned candidate. 

Held that the photograph was a part of the averment 
contained in he petition. In the absence of the 
photograph tho averment contained in the petition 
would be incomplete. The photograph was there¬ 
fore an integral part of the election petition. It 
follows that there w as total nor-compliance with 
the requirements "f Hib-section CM of Section 81 
of the Act bv failure to serve he appellant with 
a copv of the election petition, 'Ihe words "copies 
thereof* in subsection O) of Section 81 /end in 
the context of ^nh-section. (2) of Section 83 must 
necessarily ref-r not optv to the carrion relit ion 
proper but nho n schedule? or a fine vu res thereto 
containing particulars af any corrupt practice alleged 
therein,” 
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While dealing with the pojri on mistakes in the election 
petition, tho, Supreme Conn jn the case of Mithilesh Kumar 
Pandcy v. Balcfyanain Yadav and Others, AIR 1984 S.C. 
305, observed and held : 

“Before an election petition can be entertained, the 
copy sent to the elected candidate must be a true 
copy, falling which there would be a serious dis¬ 
obedience of the mandate contained in Section 81(3) 
which would be fatal to the maintainability uf the 
said petition* fio determine the question of non- 
compliance of Section 81(3) the fallowing principles 
are well establshed. 

(1) That where the copy of the election petition served 
on the returned candidate contains only clerical or 
typographical mist ikes which are cl no consequence* 
the petition cannot be dismissed straightway under 
Section 86; (2) A liue copy means a copy which is 
wholly and substantially the same us the original 
and where there are insignificant or minimal mis¬ 
takes, the court may not take notice thereof; (3) 
Where the copy con tarns imporrant omissions or 
discrepancies of a vital nature which are likely 
to cause prejudice to the defence of the returned 
candidate, it cannot be said that there has been 
a substantial compliance of the provisions of Sec¬ 
tion 81(3) of the Act; (4) Prlmn facie, the statute 
uses the words “true copy” and the concept off 
substantial compliance cannot be extended too far 
to include serious or vital mistakes which shed The 
character of a irue copy so ihir The copy furnshed 
to the returned candidate cannot be said to be a 
true copy wirhtn the meaning of Section 8W3 ) 
of the Act, and 5) \s Section 81(3) is meant to 
protect and safeg.uud ihe sacrosipct electornl pro¬ 
cess so as not n> Jisturb the verdict of the voters, 
there is no room tor giving ,i liberal or broad 
interpretation to the provisions of the said Section." 

"In the instant erne ihere were a)legat' ms of corrupt 
practices, Sch. I to the election pettion contained 
the list of persons through whom the corrupt 
practices were alleged to have been committed 
In the copy of lh-; petition supplied fo the returned 
candidate there were mistakes as regards the names 
of the persons in the aforesaid list. viz. complete 
omission of some names which have been mentioned 
in the election petffmn but not n llv 1 copy, giving 
wrong names, and some names given in the petition 
appear to be mnies Lut in the cooy they appear to 
be females/' 

“Held that, the mistakes in the copy of election: 
petition were vital and would seriously prejudice 
the defence. Tn the circumstances the election 
petition was liable to be dismissed in limine.” 

In the case of Bishambhar Nath P^nde and others, vs. Raj 
Narain and others AIR 19«4 SC. 9v>. u th reuavd to supply 
of incorrect copy of the petition the Supreme Court has 
held : 


should not be thrown cut unless the grounds men¬ 
tioned in the Act are clearly and fully proved. 
The doctrine of benefit of doubt cannot be invoked 
to cure the non compliance of me mandatory provi¬ 
sions of Section 81(3)/' 

About the petition and copies to be supplied along with 
the petition, the law is made clear In the case of Manohur 
Joshi vs. Nitin Bhaurao PatU and another (1996) 1 SCC 
169 (Supra) and it is : 

‘The distinction brought out in the above decisions 
is that in a case where the document is incorporated 
by reference in ihe election petition without re¬ 
producing its contents In the body of the election 
petition, it forms an integral part of the petition 
and if a copy of that document is not furnished to 
the respondent with a copy if the election petition, 
the detect is fatal attracting dismissal of the election 
petition under Section 86(1) oi the R.P. Act 
On the other hand, when the contents of the 

documents are fully incorporated in the body of 
the election petition and tho document also is 
filed with the election uorilion, not furnishing 
a copy of the document with a copy of the election 
petition in which the contents of the document are 
already incorporated, does not amount to non- 

compliance of Section 81(3) to attract Section 
86(1) of the R*P. Act. In oilier words, in the 
former case the document filed with tho election! 
petition is an integral part of the election petition 
being incorporated by referei.ee in the election 
petition and without a copy of the document, tho 
copy is an incomplete copy of the election petition 
and, therefore, there is non-compliance of Section 
81(3). In the other situation, the document anne¬ 
xed to the petition is mere e/idence of the aver¬ 
ment in 'he election petition which incorporate fully 
the contents of the document in the body of 
the election petition and, thereto;©, non-supply of 
a copy of the document is mere non-supply of 
a document which is evid-Mce of the averments 
in the election petition and, therefore, there is no 
non-cimpliance of Section 81(3). In U, S. Sasi- 
dharan, this distinction is clearly brought out as 
under: (SCC p, 489, paras 15 and 16).” 

"The material facts or particulars relating to any corrupt 
practice may bo contained in a document and the 
election "petitioner, without pleading the material 
facts or particulars of corrupt practice, may refer 
to the document. When such a reference is made 
in the election petition, a copy of tho document 
must be supplied inasmuch fls by making a reference 
to the document and without pleading its contents 
in the election petition, the document becomes in¬ 
corporate in the election petition by reference. 
In other words, it forms an integral part of the 
election petition. Section 81 f 3) provides for giving 
a true copy of the election petition. When a docu¬ 
ment forms an integral part of the election petition 
and a copy of such document is not furnished to 
the respondent along with a copy of the election 
petition, the copy of the election petition will 
not be a true copy within the meaning of Section 
81(3) and, ns mch, the court has to dismiss the 
election petition under Section 86(1) for non- 
compliance with Section 81(3). 


"A perusal of Sections 81(3) and 86 of the Act give* 
the impression that they do not contemplate filing 
of incorrect copies at all and if an election petitioner 
di&F'wds th" mandate contained in Secfion 81(3) 
zy filing incorrect copies, he takes the risk of the 
petition being dism^d in limine und t Section 8i.. 


It is no part of the duty of th? rsondent to wade On the other hand, if the contents of the document 

through the entire record 1 in order to find out whteh in question are pleaded in the election petition, 

is the correct copy. If out of the copies filed, the the document does not form an integral parr of the 

resondent’s copy is found to be an ncorrect one. election petition. In sich a case, a copy of 

It amount* to non-compliance of the provisions the document need not be served on the re^nond^nt 

o r Section 81(3) which is sufficient to entail a and that will not be non-compliance wMi the 

dismissal of the election petition at the behest.” provision of Section 81(3), The document may be 

rel-ed upon .is an evidence in the proceedings. Tn 
‘The mandate contained tn Sedion 81(3) b 0 oth^r words, when the document does not form 

equated with Secton 537 of the Code of Criminal an intecr*] pnrt of die election pen ion. but has 

Pro^e^ure wh ,,rl1 makes rertnin om'^’orjR ns a b^en either referred to m the petition or filed in 

curabV ir rP Ridarity. No such concept can be the proceed’ngs as evader,ce of anv n c^my 

imported into tlr; etertion law h*.~iine the ohiect of such a document need not be served on the 

o f the ]aw 1* th-t the eVctoral process should respondent along with a copy of the election 

not be set at naught and an elected candidate petition.” 
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In the present case, the video cassettes, non-supply of 
a copy of transcript of which is urged by Shri 
Jethamalani to be a ground for non-compliance 
of Section 81(3), were not even filed in the High 
Court with the election petition in the High Court. 
This is, therefore, not a case of non-supply of a 
copy of a document which was hied along with 
the election petition. What was supplied to the 
relumed candidate in the nresent case* waa a true 
copy of the election petition as it was presented in 
the court without the video cassettes of which mere 
mention was made without incorporating its contents 
by reference or enumerating it in the election petition 
it is not the case of the election petitioner that 
the full contents of the video cassettes or their 
transcripts are incorporated by reference in the 
election petition In order to make the video cassettes 
an integral part of the election petition, inasmuch 
as no video cassedes was filed along with the 
election petition as it was presented in the High 
Court. Reliance is placed by the election petitioner 
on the video cassettes produced later during the 
trial as only evidence of tho plead'ng in paras 32 
and 33 of the election petition. It is, therefore, 
clear that the contents of the video cassettes, except 
to the extent pleaded in paras 32 and 33 of the 
election petition, cannot be treated to be incorpora¬ 
ted by reference in the election petition as a part 
of the pleadings and its use is sought to be made 
by the election petitioner only as evidence of the 
averments contained in paras 32 and 33 of the 
election petition. Admittedly, a true copy of the 
election petition as preen ed In the High Court 
was furnished to the returned candidate along with 
the notice of the election petition There was thus 
no non-compliance of sub-section (3) of Section 
81 of the R.P, Act. The election petition was, 
therefore, not liable to be dismissed under Section 
86(1) even on the ground of non-compliance of 
Sections 81(3) of the R.P. Act.” 

The view of the High Couit of Punjab and Haryana In 
the case of Iqbal Singh v. Avtar Sin^h and others AIR 1993 
Punjab and Haryana 314 is that : 

“Where the copy of the affidavit accompanying the 
copy of the election pctiPon which was supplied 
to the returned candidate did not carry (i) the 
endorsement “affirmed and signed before me”, 

(ii) the designation and name of the Notary; and 

(iii) the stamped endorsement regarding affirma¬ 
tion by the Notary, the copy of the petition supplied 
to the returned candidate could noL be said to be 
a true copy within the meaning of sub-section (3) 
of Section 81 in the absence of the endorsement on 
the affidavit. The absence of endorsement by the 
Notary on the copy of the petition supplied to the 
returned candidate, could not be said to be only 
a clerical or typographical mistake. On the cont¬ 
rary, the defect was substantial and it could cause 
prejudice to the returned candidate, who is not 
expected to wade fur the original record.” 

The education of such pronouncements is that 
Sec. 8 K3) being mandatory, non-compliance there¬ 
of its incurable and will entail dismissal of the 
petition at the threshold. To put in other words, 
non-compliance of Sec, 81(3) is fatal. The elec¬ 
tion petition therefore cannot be equated with 
plaint, the petition is to be strictly viewed. It 
is hence incumbent unon the netitioner to supnlv 
the correct copy of the ostition to the other side. 
On failure to supply the correct copy, the peti¬ 
tioner takes a risk of petition being dis¬ 
missed in hmine. Tf th<* document is tbe in¬ 
tegral part of the netjtion and its cor tents 
are not fullv incorooTated in the pleadings, 
omission to supply the correct copy thereof would 


amount to non-compliance of Sec. 81(3) of the 
ROPA. If there is neither material or important 
omission nor vital discrepancies, the copy of the 
petition or document supplied cannot be branded 
as incorrect copy giving rise to fatal consequences. 

13. Initially, there were in all 32 opponents 
and so the petitioner had to supply 32 copies of 
the petitions along with the documents annexed 
thereto. The office had checked the numbers of 
copies but no shortage could be noticed. Neither 
of the opponents has complaint about non-receipt 
of the copy of the petition. Prima facie therefore, 
there may not be any substance in the contention 
raised on behalf of opponent No. 2 that the peti¬ 
tioner has not supplied the copies equivalent to 
the numbers of the opponents. However it is a 
matter of evidence being a question of facts and 
covered by issue No. 5. 

14. The rubber stamp not properly legible is 
used for attestation assuring the copy of the peti¬ 
tion to be the true copy. It is two lined stamp; the 
first line composed of the words “True Copy” and 
second one below there is composed of the word 
“Advocate”. Between the two lines there is a space 
for signature, and there the petitioner has put up 
his initial on every page of the petition and docu¬ 
ments annexed thereto are accordingly attested. 
The copies supplied to the opponents are also ac¬ 
cordingly attested. It seems, because of the use of 
the advocate’s stamp, Mr. Vakharia, learned ad¬ 
vocate for the opponent No. 2 was misled and in¬ 
duced to contend that the copies of the petition and 
documents supplied to the opponent No. 2 were 
not attested to be the true copies by the petitioner 
and so there was non-compliance of Sec. 81(3) 
of the ROPA. At the time of hearing, Mr. S. B. 
Vakil, the learned advocate for tbe petitioner dis¬ 
pelled the mistaken impression or belief clarifying 
that it was not his signature but the signature of 
the petitioner. The contention was then waived. 

15. The copy of the vakalatnama of the advo¬ 
cate representing the petitioner is not given to the 
opponents. Mr. Vakharia, learned advocate for the 
respondent No. 2 has doubted the correctness of 
the copy of the petition supplied contending that 
for want of the copy of the vakalatnama. it would 
be difficult to know who is engaged as the advocate, 
to what extent he is authorised whether the signa¬ 
ture that appears on the last page of petition is really 
the signature of the advocate engaged, and further 
it would be difficult to p'renare tbe defence ade¬ 
quately. The contention being illusory and with¬ 
out anv bearing, cannot be sustained. What is the 
integral part of the petition or case pleaded in 
the petition or what is referred to in the pleading 
and that too material or simiificant or v : fal and 
,-pWnrit Jc rermi*-f"d to be made known to the nffier 
side supplying the copy, and not the copies of anv 
other documents having no bearing, or foreign to 
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the subject matter, or relevance, or useless to deter¬ 
mine the issues, and in no way impling the object- 
of the ROPA, viz., quick despatch, no delay in 
die trial and progress of the case. The integral 
parts of the petition can be found in Sec. 83 of the 
ROPA enumerating the essential contents of the 
petition and are five, namely ; (1) concise 

statement of the material facts on which the peti¬ 
tioner relies, (2) full particulars of the corrupt 
practice alleged (if that is the ground resorted to 
for challenging election), (3) affidavit in prescri¬ 
bed form in support of corrupt practice and parti¬ 
culars thereof (if corrupt practice is made ground 
to challenge election), (4) verification in the 
manner laid down in Civil Procedure Code, and 
(5) signature of the petitioner. While alleging 
material facts vital or significant facts and parti¬ 
culars of the documents throwing light on the pro¬ 
positions are referred to and relevant contents 
thereof are not fully incorporated in the petition, 
those documents can be said to be the integral 
part. The Vakalatnama is not the part of the above 
stated essential contents of the petition, and cer¬ 
tainly not the document relevant to the case about 
irregularities and illegalities in counting of votes 
and prayer for recounting alleged. The vakalat¬ 
nama being foreign to the subject matter does not 
assume characteristic of the integral part of the peti¬ 
tion, or throwing light on the material facts and 
particulars. It is a contract simpliciter between the 
petitioner and the advocate, authorising the advo¬ 
cate to act, appear and plead on behalf of the peti¬ 
tioner and do all those necessary acts which the 
agent can in law do for the conduct of the peti¬ 
tion and representation on behalf of the petitioner 
before the court. Even if the advocate has in the 
margin near to the verification put up his signature 
the vakalatnama does not become the integral part 
of the petition as the signature is put up so as to 
convey the other side that the advocate is engaged 
and who is that advocate and if required to peisue 
vakalatnama in the record of the case, In short, 
vakalatnama does not contain the material facts or 
particulars of the grounds on which the election is 
challenged. For want of the copv of the vakalat¬ 
nama the. defence in no way is impaired. Crmse- 
quently omission to supply the copv of the vakalat- 
name to the other side caonot amount to supply of 
incorrect copy of the petition. The contention that 
the petition is liable to be dismissed for non-compli¬ 
ance of Sec. 81(3) of the ROPA therefore cannot 
be accepted. On such reasonings, it cannot be said 
that the copy of the petition supplied to opponents 
is incorrect because the list of the documents bears 
the signature of the petitioner’s advocate and not 
of the petitioner. 

16. Faced with such situation, Mr, Vakharia, 
the learned advocate for the respondent No. 2 
drawing mv attention to Rules Nos. 273, 276, 
277, 278, 279, 280 & 281 of the Gujarat High 


Court Ruleh—1993, Contended that those rules 
qua vakalatnama were violated and so the petition 
was liable to be rejected without further hearing 
or progress in the matter. These rules may be 
quoted. 

“273. The petition and the documents to be 
annexed thereto shall be either printed 
or typewritten neatly and legibly with 
sufficient space between lines on strong 
and durable fullscape size paper or other 
paper similar to it in size and quality 
and with an inner margin of not less than 
5 cms. The following documents shall be 
annexed to the petition viz. (1) Vakalat¬ 
nama, (2) List of Documents upon which 
titioner relies and (3) Copies of 
hedules or Annexures. The petition 
and the aforesaid documents shall be 
stitched together bookwise in the 
following order— 

(1) Petition; (2) Vakalatnama; (3) List of 
Documents upon which the petitioner 
relies and (4) Copies of Schedules or 
Annexures. Dates and sums occurring 
in the petition shall be expressed in 
figures and the sums also in words. 
When Indian dates are given the 
corresponding Gregorian Calendar 
(English) Dates shall always be 
added," 

274. xxx xxx xxx xxx 

275. XXX XXX xxx xxx 

“276. The petition, in addition to the court fees 
prescribed therefore, shall bear court fee 
stamp of process fees for service of sum¬ 
mons on all the respondents at the rate 
of Rs. 2.50 for each respondent to be 
served. The petition shall as required 
under Section 81(3) be accompanied by 
as many copies as there are respondents 
and every such copy shall be attested by 
the petitioner under his own signature to 
be true copy of the petition.” 

“277. The petition shall be presented in the 
office of the Registrar or to such person 
as the Registrar may, by general or 
special order authorise, ordinarily between 
10.30 a.m. to 4.00 p.m. The petition 
presented on the last day of limitation 
and the petition requiring any urgent 
orders may be accepted after 4.00 p.m. 
upon an order in that behalf passed by 
the Assistant Registrar.” 

“278. The presentation of petition by the peti¬ 
tioner, not represented by an Advocate, 
shall be made by the petitioner in person." 



335 


[imrll—«r*.a (iii)J , 'frmrfrr.Tnr'Rr: wjirt.i 


"279, The presentation of any petition on behalf. ■ 
of a party represented by an Advocate; 
shall be made by such Advocate perso¬ 
nally or by another Advocate on his 
behalf or by his recognised Clerk.’’ 

"280-, ■ r lh; Advocate presenting the petition, 
shall producp Vakalatnama signed by the 
petitioner .authorising, him to do, so and 
accepted , by the, Advocate in writing, 
upder, his signature, 01 ; the Advocate shaft / 
make a statement jn ,writing that.lie, has 
been .authorised by. ttie,.petitioner , to pre¬ 
sent,-the, .petition*. with an undertaking, to 
produce a .regular-, Vakalatnama within, 
two weeks, from, the date of presentation.., 
The-address of the . Advocate, shall t. be. 
stated 'in ■ such.LVakalatnama,-jpetition or 
written statement, and any subsequent 
changp. in the Advocate's address during, 
the .pendency of the petition shall imme¬ 
diately bn communicated, by the 
Adydcate. to the ; ,OfR.Ce. Communication 
sent.by.po^t.by., the. office at.the said, 
address,,shall,Re presumed to have; been 
received by the Advocate.” 

"281,., Every. Vakalatnama specified in,Rule 285 . 
shall, before it is filed.-in,.Court r he^r -an 
endorsement of .acceptance signed by the . 
Advocate, concerned or by, any other , 
Advocate for.,him, provided, 'the former 
acknowledges and ratifies the acceptance , 
of the appointment within four days from ; 
the date of its being filed in the Court.’* ’ 

As required under Rule 273, the petition and docu¬ 
ments are neatly and legibly typewritten on durable 
fulscape size with inner margin and the documents 
mentioned are ,annexed , in .the., order indicated 
therein. Required court fees are paid and as dis¬ 
cussed above requisite copies of the petition duly 
attested are furnished ,as per Rule 276. The peti¬ 
tion was presented in the office of the Registrar 
of the High Court, between the timings stated, by 
the advocate engaged by the petitioner. Thus Rules 
277,,27§ ■% 279 are. alsp.compiled,with. To comply 
wltfi,the ,Ride,_280r281 vakalatnama (Ex. 19) 
signed by,- the petitioner..and, accepted by his 
advocate is produced. Thus all,the rules made the 
base, for advancing argument are complied with. 
No. rule, specifically lays down to furnish the copy 
of the vakalatnama to the opponents. But that apart, 
even-if it is assumed for a while that breach of 
any of the rules pointed out is committed, the 
opponent No. 2 does not gain a ground to stand 
upon.On nqticing the breach of either of the afore¬ 
said. Rules the pefitjon fannqt be thrown over board 
because the election is to be challenged or the 
opppfite party has to, defined, remaining only within 
the four, comers of the ROPA or Rules made there¬ 
under If the. Rules of procedure in addition to the 
provisions of the ROPA or Rules thereunder are 
2606 01/98-3 
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- rained for keeping everything in order and. for 
snuxlh and speedy progress in the matter,and to 
check delay, but, not within the ambits,of the pror 
vision of the ROPA empowering, the High. Cpurt 
to frame. Rules,, the breaehl of such rule, will not 
have fatal effect or,penal consequences because in 
that case the breach i.e. non-compliance would; not 
amount to illegality,, but should bo treated to, be. 
the.curable irregularity. To hold that breach .of the 
High, (Court Rules is fatal,, would, amount to, incur¬ 
sion of sound principle of law that (he Rules under, 
the ,Aat cannot run .counter, to the principal Act,, 
or cannot have, the effect ..of obliterating or out- 
rooting the. Act, or cannot putrival the principal, 
Act, The High i Court of Gujarat has no doubt , 
framed the aforesaid Rules, and so it is,necessary,, 
to know whether any of the provisions,of tha.RQI^V, 
authorises to frame Rules and if so; .on whafTpointy, 
or stages of the proceedings, concerning elqctiflp, 
matters,, Sep. 117 of the ROPA empowers the High 
Court to frame Rules, with regards to the deposit-, 
of security amounts, for the, costs of the petition, 
and on no other point. The Rules framed are there-., 
fore the Rules of procedure simpliciter in addition 
to but , not under the RQPA or Rules .made: there¬ 
under, and, so cannot have the fatal effect or penal 
consequences. The contention advanced therefore 
if accepted will hayo predominating effect over tfte 
RQRAI. because ; as observed': above the - R.0FA ■ Or 
Sec.’ 81(3) at the ROPA does not; mandate that 
if the copy of the vakalatnama is not .given : to the 
opjippeivfi the. petition is fiafele to be dismissed in' 
limine. The contention. therefore fails.' 

17. It is alleged by the,, petitioner. that the 
counting process was. vided. The vided cassette, .is,' 
not .produced and copy, .of .transcript, of such.figssef.te,, 
is not given, to the opposite party. Hence,.-Mr,. 
Vakharia, the leame l advocate* got'the cause to * 
argue that failure to supply- the transcript of video 
cassette, the integral part* of the petition, was fatal, ; 
and on that count this petition was liable to be 
dismissed. The contention has to be viewed with- 
disfavour. The copy of every document referred to' 
in | tfie pjeadings is not required to be supplied.'As’ 
observed above the, copy, of tfie xeleyant document, 
i.e. integral part of the petition throwing light on 
the propositions or issues to be determined as well 
as within' the possession or reach of the petitioner 
is to be supplied to tfie oppositeparty. if the docu¬ 
ment is sought to be' used as' evidence .of the 
averments made jn petition, the copy thereof need’ 
nof be supplied along witfi the. .petition. 

18. At page 29 of the petition, it is averred that 
Returning Officer did not call forthe video record/' 
though proceedings, in the returning officer’s rocrjfi 
were beihg .videograpfied. At, page, 31 what js 
averred ,is that though the counting process were 
substantially video graphed,, the returning, officer did ■ 
not call for the same and gave to the petitioner an 
opportunity to rely upon* the same. At page 33 the 
petitioner has urged to restrain'thfe'EleCtiOii Cohfi' 
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missioner, Returning Officer and the District 
Treasury Officer from tampering, removing, damag¬ 
ing or destroying the same. From such plea, it 
becomes clear that the petitioner is not in possession 
of the video cassette and it is not within his reach 
to procure the same and supply the transcript 
thereof to the opponents. Hence what is not possi¬ 
ble, the petitioner cannot be compelled to do. In 
such cases, if it is necessary the court can direct 
the concerned authority to produce the same* 
Further, videofilm would show the counting process 
but would not be helpful to decide whether there 
was illegality or irregularity in counting of vote, 
i.e. whether particular vote was improperly received 
or refused or rejected, or reception of any vote was 
void. The video-cassette therefore will not throw 
light on the issues to be decided. The same is not 
the relevant document. From the above averments 
in the petition it follows that the petitioner intends 
to use the video-cassette as the evidence of the 
averments made in the petition. In view of the fact 
failure to supply the copy of the transcript of the 
cassette cannot be held to be fatal. 

19- The compendium is an abridgement or sum¬ 
mary of Flection Rules and instruction on conduct of 
elections* Para 24 of the compendium is referred to 
in the petition, but the copy of the compendium is not 
supplied to the opposite parties. Whether non-supply 
is fatal is the point raised before me. The copies of 
the documents relevant for consideration and referred 
to in the pleadings are to be supplied if relevant con¬ 
tents or portions thereof are not fully reproduced in 
the pleadings so that the other side unknown to the 
same may Know and prepare adequate defence, but 
what with reasonable certainty is expected to be in the 
possession or knowledge of the other side, failure to 
supply the copy thereof will not be fatal. The Elec¬ 
tion Rules or rules)instruction on the conduct of elec¬ 
tions are published by the Government or Election 
Commission and available at Govt. Book stalls, or 
from returning officer. Every candidate is certainly 
supposed to know the same. When that is so, non¬ 
supply of the copy of the compendium is not fatal 
under Sec. 81(3) of the ROPA. However, it may be 
mentioned that the Instructions relied upon are re¬ 
produced in the petition at paces 14, 21, 23, 24 in full 
and so non-supply of the compendium is not fatal. 

20. Who should be the parties to the petition is 
provided vide Section 82 of the ROPA- Under that 
provision, the petitioner who is the candidate challeng¬ 
ing the election and other candidates contesting the 
election are the necessary parties and if there is alle¬ 
gation of corrupt practice against anv other candidate 
then he is necessary partv. In this case, all the con¬ 
testing candidates are joined as respondents No. 1 to 
26. Thus the requirement of Section 82 is complied 
with and the petition is not therefore bad for defect 
of joinder of the parties. T will now switch over to 
the another point based on Order VIT Rule 11. C.P. 
Code and Section 83 of the ROPA. 

21. The petition is sought to be dismissed under 
Order ATT Rule 11, C. P. Code contending that mate¬ 


rial facts required to be stated under Section 83 of the 
ROPA are not pleaded in the petition and so no 
cause of action is made out. As the issue about ap¬ 
plicability of Order VII, Rule 11, C F. Code is not 
framed, Mr„ Vakil, learned advocate for the petitioner 
was leluctant to submit, however he was called ppon 
to submit if lie so chose to meet with the couieniions 
advanced by Mr. Vakharia, learned advocate repre¬ 
senting the respondent No, 2* He then submitted that 
Order VII Rule 11 or Section S3 would not apply 
and it would not be just to threw the application 
overboard holding that by omitting to plead material 
facts, cause of action was not made out. According 
to him the pleadings were required to be leniently 
viewed. It may again be stated here that the plead¬ 
ings in the petition are to be strictly examined. The 
petitioner cannot plead vaguely or in synonyms. He 
should be unambiguous, clear, precise and specific be¬ 
cause it should be noted that evidence outside the 
pleadings is not allowed. Fullest possible requisite 
facts available to the petitioner are to be stated. If a 
single material fact is left out ii would be fatal. The 
cause of action must specifically be pleaded in fun¬ 
damental, and so material facts mean facts necessary 
for the purpose of formulating a complete cause of 
action. To find out the answer to a question as to 
what is material facts one has to see what is the mean¬ 
ing of cause of action. The ‘cause of action’ 
means the whole bundle of material facts which 
it is necessary for petitioner to prove in 
order to entitle him to succeed* In other words, the 
‘cause of action’ means every fact which it would be 
nctessary ftr the petitioner to prove if traversed in 
order to support his right to the judgment of the 
court but not every piece of the evidence. However, 
it will be better if certain authorities, making the law 
clear on material facts to be pleaded, are referred to. 
Til the case of Samant N. Balakrishna v. George 
Fernandez and others, AIR 1969 S* C. 1201 it is 
held : 

‘ Section 83 is mandatory and requires the elec¬ 
tion petition to contain first a concise state¬ 
ment of material facts and then requires the 
fullest possible particulars. The word ‘mate¬ 
rial’ shows that the facts necessary to for¬ 
mulate a complete cause of action must be 
stated. Omission of a single material fact 
leads to an incomplete cause of action and 
the statement of claim becomes bad. The 
function of particulars is to present as full 
n picture of the cause of action with such 
further information in detail as to make the 
opposite party understand the case he will 
have to meet. There may lie some over¬ 
lapping between material facts and particu¬ 
lars but the two are quite distinct. The 
material facts will show the ground of cor- 
nipt practice and Hie complete cause of ac¬ 
tion and the particulars will give the neces¬ 
sary information to present a fall picture of 
the cause of action. In stating the material 
facts it will not do merely to quote the 
words of the section because then the effi¬ 
cacy of the words ‘material facts' will he 
lost. The fact which constitutes the corrupt 
prfctice must be stated and the fact must 
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be correlated to one of the heads of corrupt 
practice* An election petition without the 
material facts relating to a corrupt practice 
is no election petitiln at all. A petition 
which merely cites the sections cannot be 
said to disclose a cause of action where the 
allegation is the making of a false statement* 
That statement must appear and the parti¬ 
culars must be full as to the person mak¬ 
ing the statement and the' necessary in¬ 
formation/* 

In another case of Arun Kumar Bose v. Mohd. 
buikan Ansari and others—AIR 1983 SC 1311, it 
is made clear keeping Section 83(1)(a), 100 and 
Section 101 in mind that if ill the election petition, 
number of wrongly rejected ballot papers are fur¬ 
nished and as well as the number of the counting 
table is given and booth number is disclosed coup¬ 
led with the grounds for rejection arc also pleaded, 
but particulars of ballot papers were not shown as 
t!ie> were not available during counting, it was held 
that pleadings set out the material facts and no de¬ 
fects could be found with it. In another case of 
Azhar Hussain v. Rajiv Gandhi—AIR 1986 S.C. 
1253 about the material facts and particulars, it is 
observed as under : 

“Wheie the corrupt practice alleged in the elec¬ 
tion petition was that a Gazetted Ofticer 
appeared on the Govt, controlled news 
media and made a speech praising the elec* 
ted candidate and all that was stated was 
lliai services of the gazetted officer were 
piocured and obtained by the elected can¬ 
didate his agents and other persons with 
the consent of the candidate with a view 
to assist the furtherance of the prospects 
of his election, it could not be said that 
‘essential facts which would clothe the pe¬ 
tition with a cause of action and which will 
CeII for an answer from the returned can¬ 
didate were pleaded/ It was not mentioned 
as to who procured or obtained the sendees 
of the gazetted officer, in what man- 
ivr he obtained the services and what were 
til? facts which went to show that it was 
v.itb the consent of ihe elected candidate, 
b et was it shown which, if any, facts went 
to show that the speech was in furtherance 
cf the prospects of the elected candidate's 
election, The peh ior also did not disclose 
the exact words used in the speech: or the 
t me and date o p making such a speech, 
unless the relevant or offending passage 
from the speech is qutted it cannot be said 
what exactly wa* said, and in what con¬ 
text, and whether it was calculated to pro¬ 
mote the election prospects of the elected 
candidate/’ 


Again when the question about pleading material 
fnrN arose in the case of Bhagwati Prasad Dixit 
‘GVrcwnla’ v. Raieev Gn ' !i‘,i—AIR 1986 S C. 
1*34. ft i". held that in the election petition if the 


pleadings arc vexatious, frivolous and not disclosing 
cause of action, the same is liable to be dismissed in 
Limine as material facts constituting the cause of ac¬ 
tum council be said to have been pleaded clearly and 
specifically. The High Court of Punjab & Haryana 
in the case cf Iqbal Singh v Avtar Singh and others— 
AIR 1993 Punjab & Haryana 314, has held as 
under : 

“V r here an election ; s challenged on ground of 
corrupt practice all the facts which are es¬ 
sential to clothe the petition with complete 
cause of action rmt be pleaded and failure 
to plead even a single material fact would 
amounts to disobedience of the mandate of 
S. 83(1) (a). Tu 3 omission of single male- 
rial fact would lead to an incomplete cause 
of action and in election petition without 
the materia] facts relating to a cc rrupt prac¬ 
tice is not an elation petition at all. The 
ejection petition, therefore, can be dismis¬ 
sed if it suffers from any such vice. Even 
m an ordinary c ; vq litigation, the Court 
icadily exercises its powers to reject the 
p'aint if it does not disclose any cause of 
action. The pleiomgs regarding the charge 
of corrupt practice are regulated by S. 83 
and it makes it obligatory on the election 
petitioner to give requisite facts, details and 
pmticulars of ea:a corrupt practice with 
exactitude. The allegations of corrupt prac¬ 
tice arc in the nature of criminal charge, 
it is necessary that there should be no vag¬ 
ueness in the allegations so that the retur¬ 
ned candidate may know the case he has 
to meet. If th? allegations are vague and 
general and the parl’culars of corrupt prac¬ 
tice arc not stated in the pleadings, the 
trial of election petition cannot proceed for 
want of cause nf action. The law forbids 
a fishing and roving inquiry/ 7 

When again the question about the facts to be plea¬ 
ded In ihe election petition arose in the case of 
Charan Dass v. Suriuder Kumar and Others—1995 
Supp (3) S.C.C 318, it Is held that when the elec¬ 
tion is challenged on the g-ound of wrongful count¬ 
ing in the absence of allegation that the election re¬ 
sult was /hereby materially affected, allegations of 
wrongful counting even if taken to be correct, would 
not warrant setting inside the election In the case of 
Manohar Joshi v. Nitin Bhaurao Patil (Supra). It is 
held that in election petition. Ingredients constituting 
corrupt prace must be pleaded and proved other¬ 
wise the petititn cannot be sustained. In another case 
of TJ.S. Sasidharan v. K, Kavamakaran and another 
—AIR 1990 S.C 924, it is made clear thb|t in elec- 
t*on petition the petitioner has to set forth material 
facts constituting corrupt practice. In the case of N. 
Naravanan v. S. Semmalal and others—AIR 1980 S.C* 
206, ppam a augstion arose as to the facts to be plea¬ 
ded and rroof required, and making the law clear, it 
is held as under : 

‘The relief of recounting cannot be accepted 
merely on the Possibility of there being an 
error. It is well settled that such nllcga- 



33S The GAZETTE OF INDIA OCTOBER 10, 1998 /ASVINA 18, 1920 [Pari* II— Sec- 3(iii)] 


■’ tions ntust not only be dearly made but 
‘ t'Jscr provted-by cngmt evidence. The fact 
that the mafgin of votes by which the'suc¬ 
cessful'candidate w-ii* declared elected was 
'very 1 narrow, 'though undoubtedly an im¬ 
portant ‘factor to he considered, would not 
b\i itself vitiatte the counting of votes or jus¬ 
tified recounting by the Court, 

The Court would be justified in ordering a re¬ 
count of the ballot papers only where : 

V1) t the J electicpi petition contains an adequate 
statement of all the material facts on which 
the allegations of ^regularity or illegality in 
counting are founded; 

(2)' On the basis of evidence'bdtfuced such alle¬ 
gations arer prima facie established, afford- 
l 'Tn^ a jt gbod gtouhd for 'believing that there 
has 1 ’‘been a brisfAke^ in counting ; and 

(31 The Court-trying tfrS fjfctltion is prima facie 
stai&fied that /the mAkmg of such an order 
is imperatively: necessaiy to decide the dis- 
' -pute and to do cobiplctte and effectual justice 
between the part- :s 

Fronte alb these:* decisions, - Trbat can be deduced is 
rThat in case Where irregular or Illegal counting is al¬ 
leged :tahavc;Tren ^m^deLeffcE^^ the result of the 
election, it i^dncmniblenr^lipon" ^h^^pethioner to give 
ifclHest, passible > particulars; namely nutnber of the 
haHob papers wrongly: rejected, provided of course 
the Mdtmte tion is available, counting table number, 
lbo6tff‘nnmber ^and r grounds of rejection or reception 
of 'vrrtes mustrbe'pleaded, f dimply T© allege thyf there 
.were ;TTCgu?arities and illegalities in Counting the votes 
* eannor ifieet With, the 1 Acquirements of law. In this 
t ca^cj rccarnittog is f also prayed foTand'therefore when 
^fretumringtean be ordered has to be pleaded but be¬ 
fore whabtype/of pleadings'sh^Ucf be there, I think 
it proper to mention some of the pronouncements of 
The . r A,pex Court, on the point of counting and re¬ 
counting oyer andL. above 4 few of■ the above decisions 
Th the of Km, ShfadhA Devi v. Krishna Chandra 
Pant' and'other^AIR 1982^ S.C. 1569, what is 
made clear is as' under ; 

“Jfi&n flection petition for relief of scrutiny and 
recount on the allegations pf miscount, it 
Jr not the^quirement of law that in respect 
of each ballot paper rejected as invalid a 
.specific, averment must be so made a* to 
identify the.ballot paper and,.only th^se,that 
can be .correlated to, the allegations in the 
petition specifically and not generally shall 
be recounted. 

\ t , r 1 

"‘When a petition is. for..relief of scrutiny and 
,/^pcount. on thei legation of miscount/-the 
petitioner has to offer prima facie proof of 
errors, in counting and if errors in counting 
are prima facie established a recount can 
be ordered. If the allegation is of improper 
rejection of. valid votes which is covered by 
the broad spectrum of scrutiny and recount 
bAcAuse of miscount petitioner must furnish 
pfifaia^ facie jbroof of such terror. If proof 


is furnished of iome errors in respect of 
some ballot papery scrutiny and recount 
qanuot bc limited to\tfiosc ballet papers 
dply. If the recount is lirpited to those 
ballot papers in respect of which there is 
a- specific allegation of error and the cor¬ 
relation is established, the approach would 
work havoc in a Parliamentary constituency 
where more often 10,000 or more votes are 
bein^ rejected as invalid. Law does not 
require that while giving proof of prima 
facie error in counting each head of error 
must be tested by only sample examination 
of some'of ThteT>alior papers which -answer 
'■ the error 1 And then take 'into consideration 
f onty Those ballot -papers and not others. 
This is not the area ofTnquiryJn a petition 
for relief of’recount on'the ground of mis- 
* count.” 

In the case of Bhabhi v. Sheo Govind and others- 
AlR 1975 S.C 2117, law is made clear as under : 

Before the Court can Order inspection of ballot 
, papers, in an ,eJettibn petition th£ following 
: obnditions are imperative. 

1 (1) That it is important'to'maintain'the sec¬ 
recy of the ballot which is sacrosanct and 
should not be allowed to be violated on 
frivolous, vague and indefinite allega- 

' {2)\That>btifore- inspection is allowed, r the 
*r allegations mAdemgainst. the elected candi- 
date must'bc^ cteatilftn(Tsbeciflc and must 
r be supported by adequate' statements of 
‘material facts; 

(’3) The Court mtist bte" j>nma facie satisfied 
’ on'Thii' nie’terials produced before the 
Court reghtding the” ‘tfuth^ of the allega¬ 
tions made for a recount; 

(4) That ,thfe Court must come to the conclu¬ 
sion that- in order to grttnt prayer for 
inspection it is necessary ;tod imperative 
to do full justice between the parties; 

(5) ^Tharthe ( discPetipn (Conferred on the 
'Court should pot be exercised in such 
g A^ay so as to enable the applicant to 
indulge jn a roving inquiry with a view 
to 'fish hiateriaTs for declaring the election 
to be void ; and 

(6) That'on the special facts of a given case 
sample ’ inspection ‘may be ordered to 
lend further assurance to the prima facie 
satisfaction of the Court regarding the 
trutfi of, the allegations made for a re- 

■ ctont; and not for the purpose of fishing 
out materials. 

If ali these circumstances cpt^rl into the mind of 
the Judge and he is satisfied theft 1 these conditions are 
fulfilled in a given case, the exercise of the discretion 
would undoubtedly be proper. M 

The question also arose in the case of S. Ragbbir 
Sineh Cill v. Gurcharaq Singh Tobra and others- -AIR 
1980 S.C. 1362, and it is held as uAder; 
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“Ifebount -camiohbe ifrdfePid jfist TorUthehaSki-ng. 

' ‘A"'^(Piofl 'forrfccbunt after inspection of 
the ballot papers m'ust contain an adequate 
statement on material facts on which the 
petitioner relief, ip support of his case and 
secondly the TijtyrtiaJ .iqust be,,primp facie 
satisfied'that in order to decide’ the depute 
and to do. complete , justice between the 
parties ah|j^tepctjpji‘qf the ballot papers is 
" necessary. /The "discretion conferred in 
" this behalf sH<idld"rtot be exercised in such 
a way so as to enable the applicant to 
indulge in a removing inquiry with a view to 
fishing ' but materials ‘"for declaring the 
election void. Only‘on the-special facts of 
■ a given-Case sample inspection • may be 
ordered to lend, further assurance to the 
prima facie satisfaction of the Court regard¬ 
ing the tfuth of the allegations made for a 
purpose of fishing out materials.” 

As held in the case of P.K.K. Shamsudecn v, K.A.M. 
Mappillai Mohindecn & Others—1989 S.C, 640 for 
ordering recounting of votes, there must be necessary 
averments so as to prima facie satisfy for exercise of 
a discretion to order recount coupled with" evidence. 
The order on recount cantlbt be justified on the 
result of recount of votes. About the applicability of 
Order VII, Rule, Civil Procedure Code, the Supreme 
Court has made it : dear in- the -case of -Samar Singh v. 
Kedar Nath and others—AIR 1987 S.C; 1926 as 
under: 

“If an election petition does not disclose cause 
of action, it can be dismissed summarily at 
the threshold of the • proceedine'hhder Order 
7 Rule 11 of the Code of Civil "Procedure. 
If an election^petition cgn be . summarily 
rejected at the threshold of the proceeding 
the same can also be rejected oi any stage 
of subsequent proceeding. If after framing 
of issues basic defect in the election petition 
.persists (absence of*cause of action) it is 
. .; always open to 1 ‘the contesting respondent to 
it|sist that- the -petition be rejected, • fonder, 
Order 7'Rule 11 and the Court would be 
.acting within ifo-jurisdiction, in considering 
the objection, Order 7 Rule 11 does- not 
.place any: restriction or limitation on' the 
. exercise of Court’spower ;• it does 1 not 
either expressly or by necessary implication 
> provide that power under Order 7 Rule 11 
CPC should be exorcised at a : particular 
stage-only . In the absence • pfany restriction 
placed by the statutory provision, 1 it is i open 
to the court ;o .-exercise that power at any 
.Stage only. In the absence of any restriction 
min ary’objection as to maintainability of the 
‘■-.petition on thc'‘erofond of absence of-cause 
of 1 action should Ito raised -by the respondent 
as-early.as possible, but if a party raises 
Objections after;filing umtten statement the 
preliminary objection cannot be ignored. If 
the election petition docs not disclose any 
■tausfc of tfetifon, '> the- respondent's l'ight to 
‘ raisfe objection 'to tht 1 nlare t atfiabi 1 ity of-the 
i 1 petition, < or the Cdutt’s'power‘to cottfeider 
the objection ir not ; iT affected adversely 


*• merdy ’because the" objection is mised'after 
filing->.of Written- statement or-framing of 
issues, The Court would be acting within 
■■ its'jurisdiction in exercise of its power 
■uhder -Order 7 Rule '11 1 in' rejecting the same 
even after Settlement--of issues. AIR *1963' 
-Guj. 79 overhfoled.” 

In thfo-cnsc-of Halit'-Kishore ' .Chaturvedi v. Jagdlsh 
. Prasad lfiada—f 990- Supp. SCG 24b, the doubt about 
the,applicability of Order 7 Rule 11, C-P Gode.;that 
was . prevailing- has 'been ’ removed holding , that 
'though Septipn 83 is not .mentioned in Section 
86 of Ihc-. ROPA, tfie-. provisions of CPC can be 
•applied 'to dismiss 'the ,petition if the petition'does 
not di.scle.sp a cause of action, In the ,cgs$. of 
’Dula Dei & Others vs. Judi Bewa 1 and--6thers A® 
1.965 Orissa 113, it is made clear - that ordinarily the 
court cannot grant the r e hef in case where there ,js no 
foundation in the pleadings and which the otherslde 
is no, called-upon-,or at no particulars to meet. The 
law which i$ made clear by the above stated 'pronoun¬ 
cements on the point to plead material, facts in-the 
.pc'itiun and consequence of failure, to incorporate 
material-facts and particulars in the petition can’be 
summarised thus. 

22. Whether .to allow inspection and|or counting is 
, certainly-the discretion of the court because redotint- 
,'jflg cahhot be ordered as f hijatter of cfourse. ‘The 
iiufirt tins to' be p-rima'fdcie Satisfied'before' discretion 
is exercised, that re'count.if.allowed is gbing tb have 
material,effect..pfi the re$uii OF'the election, and ll effec- 
Ijia) ahd .¥hli, justice will. bd gendered' betweefi-'the 
paVties^'fof 1 it is ; 'important to* nifiinairi sCCrecy of the 
ballot which is sacrosanct and should not be allowed 
to. be vifofefed ofi‘ fri'Mlbus/ vague 1 and ( 'ihdeflhite allc- 
: ’rations. 1 The.’' CoUrt ; has td‘ bi; stftisfifed' ; ’prima facie 
regarding’’ truth'" of 1 'the '-fi’ftegatirinS'rnadd Tor Tefobunt, 
.Unless;-Materia! 'facts are ‘ '{leaded, no' question of 
"i»rliV)fi l '-facie ? -fcastf Arises. The'allegations hlust’ there- 
f6re be'ptdcise, 'ttCar’and'-speCific Undmnst be; iuppor- 
■fed” by’-Ube-cjuatc' ' statements "of material facts on 
'Which 5 Allegations of bMijhilarity • of ! fflA'gfelityMri fobunt- 
'big'are'bhsed. ahd not vatefod'-fictuatedby a dfeslre to 
’indulge in removing inquiry or-fishing Inquiry‘for "de- 
'•• 7 Clbring' , 'th© , electibn void"and 1 justify 1 one's owft'CftUin. 
More-smspreion--of-mistake in counting. "> marrow mar¬ 
gin of votes, opportunity to check ballot papers and 

J iot<? down the pnrticulprs given, mi^akes not 1 .pbined 
•ut ' immediately . to r the 'Retfithing Officer, 
'kWunds ' Tor 1 rtbount stated ’ before Retum- 
•ine 'Officer 1 and n 'ptett<fed’ in 1 the "-petitions ’ are 
different find'do hot ffilly/ “SiinpUTaHt'fifilfotf that ■some 
•were 1 Syrtm£ty , 'ffejC6ted’ l or-udfcefttfed. the'touhtinjr stall 
, membfirS"wertMn. fcrtaff'tteStfe tri'fih'sh Counting or they 
Vere'dri great 'mental- fthd 'physical strains' and' Were 
not in fit' state of mifid Without stating why they Were 
in that' condition/ were giving 'some'figures without 
-Source'and impact ofi reiulf 'materiallyaffected of the 
eronnd'or"eause l 'tiS n prfty fofTcpbll arid’the like fire 
not the hrduhds tfo order for redhillltitur. For tUSt’Tying 
reebivtitlng^by wav of'mfiterifil faetd; the petitioner 1 has 
to'hitegei prev-Mvfo 'speeifieally • and'' pbimeaiy and Set 
; out in 1 the petition on Which' allegations of irreeiilar-v 
ohOfierinlifv’irt coiifiti’nfr'arefourtdbd'pSeetion'lOO ' ‘ ' 
‘fdl'fHit of"theiRlTPA^oroyidek That• improper r- 
'tion/ refhsalorrejectiorrof a voteoriheTetep-' 
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any vote which is void is the ground available to 
challenge the election provided, the same has mate¬ 
rially eliected the result of the election. It will be the 
case of improper reception of vote if Returning Officer 
treats as valid vote which is liable to be rejected. It 
will be improper rejection of a vote if a valid vote 
has been wrongly rejected. The words “improper re¬ 
fusal of a vote” refer to tendered votes or challenged 
votes or wrongful refusal by the Returning Officer of 
the casting of a vote in contravention of the rules. He 
has, therefore, to state precise nature of objetcions and 
the ballot papers to which the objections relate, how 1 
there was miscounting, how many votes marked for 
the petitioner were wrongly rejected or declared in¬ 
valid dausing damage to him and grounds thereof* how 
many votes were wrongly accepted in favour of or 
counted for the elected candidate, what was the 
number of the table of counting, what Was the booth 
number, how many votes were found tampered with, 
figures of voting by personating, dead or absentees 
giving particulars about dead or absentees, how many 
polled twice in favour of the elected candidate, 
whether any of the voters was illegally or against the 
rule prevented from casting votes, if so how many, or 
how many persons ineligible or disqualified or having 
no legal capacity to vote, voted, or how many were 

{ emitted to vote after polling time was over So as to 
avour the elected candidate etc. It will be possible 
to stale specifically because either the candidate or his 
agent permitted to attend and supervise counting has 
ample opportunity to examine the ballot papers being 
counted. Whether numbers of the ballot papers or 
wrongly rejected or accepted votes should be pleaded 
is a debatable point. In the case of Jitendra Bahadur 
Sineh v, Krishna Rebari—1969) 2 SCC 433. Tt is 
held that number of the ballot papers being material 
ate required to be stated, while in the case of Arufi 
Kumar Bose v. Mohd. Furkan Ansari <1984) 1 SCC 
91, it is laid down that omission to state numbers of 
the ballot papers is not a defect So as to throw the 
petition overboard. In view of such conflicting views, 
recently in the case of Jagjit Singh v. Dharam Pal 
Singh and Others—1995 Supp. (3) SCC 718, the 
Bench of the Court hearing the petition has referred 
the matter to a lareer Bench. Hence no specific and 
definite view about the plea regarding mention of the 
numbers of the ballot papers can be expressed. 

23. Perusing the petition, it is evident that there is 
general allegation made stating that there were irregu¬ 
larities and illegalities in counting of votes, but speci¬ 
fically, precisely and concisely as required in law no 
case is put forth. Of course my attention was drawn by 
the learned advocate representing the petitioner to 
certain paras of the petition which I will now be 
dealing with. Vide para 6. Section 59. Rule 38(1), 
Rule 39(2)(b) Rules 44, 45, 46, 47 are referred to 
and mandate thereof has been pleaded in short, but 
that para does not relate to counting or errors in 
emintinr Vide oara 8 also. Section 22, Section 64 
of the POP A, Rule 51. Rule 52 & detain bWovision of 
compendium qua counting are referred to. Therein also 
how 7 the counting was irregular or illegal is not at all 
pleaded In para 18 . vague and ceneral allegations 
made mentioning that material illegalities and irre¬ 
gularities in counting of votes had materially affected 


the result of the election and sufficient time to pray 
for recounting, filing objection or applicaiton was not 
given* 

24. On query, Mr, Vakil, learned advocate repre¬ 
senting the petitioner drew my attention to para 9 and 
submitted that the Rooms No. 33 & 35 wherein 
counting pertaining to Sayajigunj assembly constituen¬ 
cy was carried out. The facts about overcrowding 
alleged in tabular form may be reproduced as under; 


SI. Name of the 
No. Assembly 
Consti¬ 
tuency 

No. of 
Room 
for 

counting 

No. of 

tables 

fixed 

No. of 
coun¬ 
ting 
agents 
permis¬ 
sible 
to a 

candi¬ 

date 

1. 146/Savli 

17 

14 

14 

2. 147/Baroda 

38 

15 

15 

City 

3, 148/Sayaji- 
gunj 

33, 35 

32 

32 

4. 149/Raopura 

23 

15 

15 

5, 150/Waghodia 

9 

14 

14 

6, l5./Baroda 

22 

15 

15 

Rural 

7. 152/Padara 

2-Library 

Hall 

15 

15 

On the basis of these facts 

in the table endeavour. 


was made to see that there was overcrowding in 
each room. In each room there were even more 
than 200 persons, with the result it was difficult for 
the agent of the petitioner to supervise conveniently. 
Omission to provide proper facility for the pui<>ose 
of supervising the counting process was specifically 
pleased and petitioner could not be condemned 
for not mentioning the material fact. Neither of 
the candidates joined as respondents lias stated 
before the court either by filing the written 
ment or orally that both the rooms were overcrow¬ 
ded and it was difficult to see the counting process 
and note down relevant facts. At one stage, it is 
pleaded that at a distance of 3 feet from fhfc count¬ 
ing table beyond the mosquito net the agents were 
permitted to sit. When that is so, the plea that the 
room was overcrowded and it was difficult for the 
agents to supervise the counting and note down 
irregularities if any seem to be after thought. 

25. In order to show that material facts were 
stated in the petition, my attention to para 10 was 
drawn, and especially to the facts, which can be 
tabulised as under :— 



Btut II —m 3 (iii)] 


IflT^T *FT WTTf: SWJSTr 1 0,1 998/mpPR 1 8,1920 


341 


Si. Election 

No. of 

Assembly 

Constituency 

Polling 
according 
to the 
Yadi 

Vot=s 

Counted 

Dibit 

Surplus 

1 . 

Savli 

41,569 

41,536 

— 33 

2. 

Baroda City 

74,005 

73,997 

— 8 

3. 

Sayajigunj 

1,08,433 

1,09,083 

+ 650 

4. 

Raopura 

63,365 

63,291 

— 74 

5. 

Waghodia 

50,059 

50,054 

— 5 

6. 

Vadodara 

Rural 

47,209 

47,209 

Nil 

7. 

Padara 

52,586 

51,688 

—698 


Total: 

4,37,226 

4,37,068 

—158 


Pointing out these tacts, it was the endeavour on 
the part of the petitioner that in different assembly 
constituencies there were either deficit or surplus 
votes and overall there was deficit of 158 votes and 
these facts being material facts, petitionei could not 
be condemned for not having pleaded the neces¬ 
sary facts constituting the cause of action. Of 
course, the facts in the above table fequire investi¬ 
gation because the other side has challenged the 
genuineness thereof, but even if the same are as¬ 
sumed for a while to be prima facie correct, these 
facts cannot be described as material facts relating 
to the counting or errors in counting. Those facts 
may indicate bogus voting and that is a ground for 
repoll which should be prayed for at (the proper 
stage, but certainly not the relevant facts for re¬ 
counting because whatever votea surplus or deficit 
were found, it is not the case of the petitioner that 
there was irregularity or illegality in counting the 
votes. On the basis of these "facts tabled herein¬ 
above, it also cannot be said that there was impro¬ 
per reception, refusal or rejection of votes which 
one has to plead as per Section 100 (1) (d) (iii) 
of ROPA. 

26. The petitioner has not stated for how many 
ballot papers objections were raised and how many 
votes marked for the petitioner were wrongly reject¬ 
ed causing damage to the petitioner. It. is also not 
stated how many votes were wrongly accepted and 
counted in favour of the respondent No. 2. The 
number of the table, the number of the booth arc 
also not mentioned; Jt is not the case of the peti¬ 
tioner that by presenting dead or absentees votes 
were cast. It is also not mentioned whether the 
person legally incapable to vote, voted at a paiticu- 
lar booth. In short, the necessary particulars qua 
the counting or miscounting are not pleaded and 
thereby cause of action is not made ouit. The peti¬ 
tion, therefore does not disclose the cause of action 
and therefore under Order VJI Rule 11 the petition 
requires to be rejected although the petition cannot 
be rejected u[s. 86 of the ROPA. In the case of 
Smt. Sahodrafcai Rai v. Ram Singh Aharvar and 
others—AIR 1968 S. C. 1079 about the concise 
statement of material facts qua counting to be 
pleaded. It is held that numbers of votes impro¬ 
perly rejected, particular booth to which they 
relate, particular table at which the votes were 
counted and the grounds on which the votes were 
rejected, are required to be set out in petition. 


27. It was possible for the agents of the peti¬ 
tioner to collect the necessary material particulars 
so as to plead stating in the petition the petitioner 
could not file the application for recount before the 
Returning Officer because at that time according to 
him all the agents were not available fox collecting 
the particulars, but it was possible to collect neces¬ 
sary particulars from all his agents after (the result 
was declared and before the petition was filed. He 
therefore cannot be allowed to submit tKaft it was 
not possible for him to collect all necessary mate¬ 
rials and plead in the petition, 

28. Tt Was also argued that at the there should un¬ 
der Order VII Rule ll, t . P, Code, the petition 
cannot be dismissed at least opportunity to lead 
evidence might be given. In the case of Mithilesh 
Kumar Pandey v. Baldyanalh Yadav and others— 
AIR 1984 S.C. 305, Ashar Hussain v, Rajiv Gandhi 
— AIR 1986 S. C, 1253, and Bhagwati Prasad 
Dixit Ghorewala v. Rajiv Gandhi AIR 1986 S. C. 
1534 (Supra). It is in clear, terms held that the elec¬ 
tion petition not disclosing the cause of action is 
liable to be dismissed in limine. To put it in diffe¬ 
rent words, the election petition can be summarily 
dismissed if it does not furnish cause of action in 
the exercise of power under Civil Procedbre Code 
and it is settled Law that the omission to plead even 
a single (material) fact would lead to an incomplete 
cause of action and the election petition without 
the material facts is not an election petition at all. 
It is also made clear that the contention that even 
if the election petition is liable to be dismissed, ulti¬ 
mately it could be so dismissed only after recording 
evidence and not at the thereshold is thorougly mis¬ 
conceived and untenable. It may be stated that 
parties have to lead evidence on the case pleaded. 
When in this case, material facts are not pleaded. 
It would not be open to the petitioner to lead evi¬ 
dence and convince the court how his case is 
genuine and acceptable because permitting him so 
to do would amount to departure from pleadings. 
Tn view of such law, the contention advance cannot 
be sustained 

29. In view of the foregoing reasons the petition 
cannot be dismissed under Section 86 for not com¬ 
plying with wSection 81 and 82 of the ROPA, but 
when the case pertaining to irregularities and 1 ille¬ 
galities in counting of votes and affecting his result 
as well as for recounting is not pleaded as per the 
requirements of ]aw the petition is not fthb petition 
at all in the eye of law because cause of action is 
not made out and so the petition at the thereshold 
is liable to be rejected. To proceed with fullfledged 
hearing would amount to removing inquiry not per¬ 
mitted in law. In the result, though issues Nos. 1 
and 2 cannot be answered in the affirmative the 
petition not disclosing cause of action is liable to be 
rejected under Order V1T Rule 11, Civil Procedure 
Code. The petition of accordingly rejected with 
costs 

TNo. S2/GJ-HP/0196) |98] 
Bv Order, 

\NUP K. PIJTARI, Principal Secy. 
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